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RE:   North  Shore  Health  Planning  Council,  Inc.  v.  Department 
of    Public  Heal  tli 


RULING  ON  APPELLEE'S  MOTION  TO  DISMISS  APPEAL  FOR  LACK 
OF  TIMELY  FILING  "*"" 


Appellant  North  Shore  Health  Planning  Council  appealed  to  this  Board  from 
the  Department  of   Public  Health's  grant  of  a  certificate  of  need  for  a  120  bed 
nursing  home  to  Heritage  of  Maiden  (hereinafter  the  applicant).   Appellant's 
appeal  was  filed  on  March  11,  1986,  more  than  1  '*    d.i^  fron,  the  Fehruarv  24  receipt 
of    notice  of  the  determination  of  need.   M.C.I,  c  .  1 1 1  ,  Section  25E  requires 
appeals  to  this  Board  to  be  filed  within  14  davs  of    the  determination  of  need. 

We  have  reviewed  the  record  in  this  ca.-.e,  and  conclude  that  in  essence  the 
applicant  has  been  caught  in  a  polie\  dispute  between  the  appellant  HSA  and  the 
appellee,  Department  of  Public  Health  over  the  best  wjv  to  ensure  access  to  nursing 
home  beds  for  Medicaid  recipients.   Without  goin^  into  the  facts  in  detail,  it 
appears  that  the  HSA  and  the  applicant  agreed  on  a  method  designed  to  provide 
nursing  home  access  for  Medicaid  patients  that  is  more  stringent  than  the  method 
currently  required  by  the  Department.   In  issuing  its  determination  of  need,  the 
Department  did  not  require  use  of  the  HSA  scheme,  but  encouraged  the  parties  to 
live  up  to  their  agreement  voluntarilv.   We  have  also  been  assured  that  the 
applicant  intends  to  live  up  to  its  agreement,  which  it  characterizes  as  a  promise 


to  admit  patients  on  a  "first  come,  first  served"  basis. 

Although  we  reserve  the  right  to  waive  t  he  requirement  that  appeals  he 
filed  in  timely  fashion  in  appropriate  circumstances,  this  case  does  not  appear 
to  warrant  such  treatment.   If  the  applicant  is  willing  to  abide  by  its  agreement 
with  the  HSA,  it  seems  inequitable  to  hold  the  applicant's  DON  hostage  in  order  for 
the  Department  and  the  HSA  to  resolve  their  policy  dispute. 

The  Board  has  been  made  awai^  that  a  number  of  HSAs  have  instituted  a 
policy  of  attaching  "access  conditions"  to  all  new  DONs  within  their  jurisdiction. 
We  assume  that  the  Department's  position  will  be  similar  to  their  stance  on  the 
case  in  question.   Therefore,  we  would  strongly  urge  the  policy  makers  at  the 
state  and  regional  level  to  commence  discussions  to  resolve  this  impasse. 

For  the  foregoing  reasons,  the  Department's  motion  to  dismiss  on  the  ground 
of  lack  of  timely  filing  is  GRANTED. 

Health  Facilities  Appeals  Board 
July  J,  ll>86 
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Lahey  Clinic  Hospital,  Inc.  v.  Department  of  Public  Health 
DoN  Project  No.  A-322^- 


Final  Decision 

Tnis  appeal  to  the  Health  Facilities  Appeals  Board  ("Board")  by  the  Lahey  Clinic 
Hospital,  Inc.  ("Lahey")  results  froir.  the  Department  o!  Public  Health's  ("Department") 
6  May  1986  denial  of  Lahey's  application  for  a  determination  of  need.   Lahey  seeks  to 
add  87  medical  surgical  beds  and  4  operating  rooms,  and  to  establish  a  cardiac  surgery 
program  at  its  Burlington  facility.   Lahey  requests  the  Board  to  remand  the  case  for 
further  proceedings  based  on  the  Department's  aliened  abuse  of  discretion  with  respect 
to  Factors  2,  3,  6,  and  7  applicable  to  determinations  of  need.   105  CMP  100.r>33  (B). 
No  violations  of  applicable  law  or  procedure  are  claimed.   As  all  parties  to  this  appeal 
are  aware,  no  abuse  of  discretion  will  be  found  if  substantial  evidence  can  be  found 
in  the  record  to  support  the  Department's  derision.   Koi  the  reasons  c  i  r  ed  below,  tic- 
Board  denies  Lahey's  appeal. 

Thit  DoN  application,  No.  £-322-4,  is-  Lahey's  si\.'iU  attempt  to  expand  it 
facility.   The  1982  application  was  denied  bv  tae  Ui(jtnnnit  on  2  Nay  1983  based  upon 
'Lahey's  noncompliance  with  six  of  the  eight  l':ut'M>  i-ov.-i  :i  i  ng  approvals  for  D  V  ,  and 
on  20  September  1983,  this  Bo.,rc  denied  Lahey's  appeal  from  that  decision.   la  September 
of  1983,  Lahey  submitted  another  application  seeking  appioval  f«M  1^0  medical/ 
surgical  bed.-,  (revised  to  87  medical  /surgical  beds  on  I  December  1^),  U   operating 


«; 


/» 


rooms,  and  the  transfer  of   a  cardiac  surgical  scrvii-i  t"  i  •  »m  Ni-w  Kn>»,  land  Deaconess 
Hospital  to  its  Burlington  facilitv.   On  h  Mav  I98f>  i  <>>■   Department  denied  that 
application  based  upon  Lahev's  noncompliance  with  four  oi  the  eight  factors  eoverni 
approval  of  DoKs.   This  appeal  results  fron  that  denial, 

DoN  applicants  must  prove  by  clear  and  convincing  evidence  that  their  applications 
satisfy  all  eight  factort.  sec  forth  in  105  CMR  100.. VU  (h)  governing  approval  of  DoNs. 
The  factors  cited  as  reasons  in  the  Department's  1986  denial  involve: 
Factor  2  -  Health  Care  Requirements 
Factor  3  -  Operational  Objectives 

Factor  6  -  Reasonableness  of    Expenditures  and  Costs 
Factor  7  -  Relative  Merit 
The  underlying  issue  in  this  appeal  is  whether,  and  under  what  conditions,  a 
health  facility  should  be  permitted  to  adu  new  aiu'..  .  .u  <  bids  to  a  health  car.. 
system  which  is  alreadv  seriousiv  overheddiJ.   The  L>"  part  men  t  has  substantiated  •; 
surplus  of  59  such  btds  within  Lahe\'.»  suhaii  a  and  ol  h  \U    hods  within  i  1  c>  r;j  It- 
radius  of  Lahey.   In  essence,  the  Depart':*.  ,>t  found  that  trie  demand,  whirh  Lahey 
physicians  have  generated  w  it  li  in  tin  Lnhec  ft-.<  ilitv  I'oi    additional  acute  care  hod- 
does  not  provide  a  sufficient  has;.-  for  finding  need  f<M  such  bids  in  tii«  area  as  j 
whole.   Despite  the  dispute  over  the  exact  number  o!  beds  to  he  identified  as  surplus 
and  over  the  potential  impact  of  H>10  membership  on  the  need  for  beds,  the  Board  he-Ids 
that  the  Department's  determination  that  there  was  no  in-cil  for  the  pro  if.  •  is 
supported  by  substantial  evidence. 

The  core  disagreement  between  Lahey  and  the  Department  involves  a  pol icv 
matter  which  this  Board  has  no  authoritv  to  second  puess.   Tin'  Department  ha*  decided 
that  the  demand  for  medical  care  as  del  hvei  ed  h\  1  ale  \  in  it-  service  area  ic  tu   ' 
the  most  relevant  consideration  for  determining  need.   Thus  with  respect  to  factors 
2  and  3,  the  Department  found  that  adding  eapai  it\  to  inbe\  would  duplicate  services 
available  e1sewhere  and  would  have  an  adverse  inpa-1!  on  other  institutions  in  the 


area  by  decreasing  their  patient  base.   Whether  this  makes  sense  as  a  policy  decision 
is  not  for  the  Board  to  say,  so  long  as  the  Board  finds,  as  we  do,  substanr ial  evidence 
to  support  such  a  conclusion  in  the  record.   Staff  Summarv  at  13-14. 

With  respect  to  factor  6  involving  the  Reasonableness  of  Expenditures  and  Costs, 
the  record  contains  ample  evidence  upon  which  the  Department  could  find  that  total 
costs  to  the  system  of  implementing  Lahey's  application  would  be  excessive.   Staff 
Summary  at  23.   Rate  Setting  Commission  Stud>  at  2-8.   Regardless  of  disagreement 
over  the  Rate  Setting  Commission's  methodology  for  calculating  costs,  adding  acute 
care  beds  to  an  overbedded  region  adds  expenses  to  the  health  care  system  as  a 
whole,  at  least  for  the  short  run.   The  fact  chat  reimbursement  methodologies  can 
and  do  change  over  time  does  not  invalidate  the  basic  thrust  of  the  Rate  Setting 
Commission's  cost  projections  on  a  proposal  with  the  "lagnitude  of  this  one.   With 
respect  to  Lahey's  application  to  add  a  cardiac  surgerv  unit  to  its  Burlington 
facility,  the  current  availabilitv  of  cardiac  surgerv  in  nine  other  programs  in  the 
region  supports  the  Department's  finding  that  there  would  be  further  duplication 
of  cost  if  a  determination  of  need  were  granted.   Staff  Summary  at  20  and  24. 
With  respect  to  factor  7,  Relative  N.  ?  it  ,  the  record  air.pl v  support*  the 
Department's  finding  that  Luhev  engaged  in  no  meaningful  efforts  to  explore  t':i<- 
availability  of  alternative  arrangements  to  avoid  duplication  of    j-.ervi.res,  despite 
the  apparent  willingness  ot  nearbv  hospitals  te  cooperate.   Stal!  Summary  at  Vll-o. 
HSA  IV  Staff  Analysis,  Appendix  8.   Laiiev  obviously  and  understandably  seeks  to 
consolidate  and  expand  all  of  its  operations  at  i  t  s  !<m  I  i  ngtun  can;  ■:•-,  hul  [.ah.-v's 
desires  are  not  necessarilv  synonomous  with  maximizing  total  patient  welfare  in  tne 
Commonweal t"n.   The  Department  did  not  abuse  its  discretion  In  finding  that  Lahev's 
"application  failed  to  satisfy  factor  7. 

In  summary,  there  is  substantial  evidence  in  the  record  to  support  the 
Department's  finding  that  Lahey  failed  to  prove  h.  eleuf  and  convin.  ing  evidence 
that  it  satisfied  factors  2,  3,  6,  and  7  required  foi  a  determination  of  need.   Lahey's 
appeal  from  the  Department's  denial  of    its  detei  r  f  ik.t  i.  ;:  of  need  is  then  for.'  DI-NH.D. 


Health  Facilities  Appeals  Board 
September  5,  198(, 

All  parties  are  by  this  denial  notified  of  the  ri^bt  to  judicial  review  of  this 
decision  under  G.L.  c . 30A  S1A. 


*Steven  Tringale  was  present  at  the  hearing  hut  took  no  part  in  deriding  this  appeal 
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Peter   Benjamin  Ten   Taxpayer   Group   v. 

The    Department    of    Puhlic    Ileal  I' '    ajij    lki\^[atc   N.dical    C.nu  r 


DcN   Proiecr    No.    1-3325 


FINAL    DECISION 

Tin  s    appeal    to    the    Health    Fa.   ilities    App.-al  *-     Board    b\     1 1 » « •   Peter    !'.«•:.  i..r.  i  n   Ten 
Taxpaver   Group    ("Beniarin   TTG")    results    fior    tho    D<  part  men  t    of   Public    Health's 
("Department")    February    L'j,    198'.   ap->r<nal    of    Ba>  stat  ..•  Medica  1    Center's    ("Ba\>tate") 
application    for   a   Determination   of    No.  d    ''ci    a   M..e,:i.-ti«     Kcsonantv    Inap.irn.'    ("MH1") 
unit.      ber.iarin   TTG    requests    the    board    to   remand    tin.    case    f i-r    further    nioceedines 
based   on    the   claim    t-n.t    i;u    IV  p.»rt  n.ent  ' .-    action  v.us    tho    result    of    inpnu  •■  r   procedure 


ar.c!   v^s    an   abuse   of    dif-«  r<  i  io. 


:ne    >jOi 


board    dtnie-    hoi.  '.»•.:'  i  n    !  .  C    s    a: 


I  O      !   O 


.;    t  :ie    '"a 


l  .>    i.  ;:■     i).     ar  tmc 


>;.,-.-.  ,      i|.M-t  I  s    I'lnriul     list  <  i    an 
Sue  •  ■.  ■        '■  '":'>>'■>'■>")    v-.'l  i.  !•    <  .'lit ..  i  :i:  -    t  h.     p 

n>.       ill     Vi-,-,1,  'mSt  I  ts     nil     ;-  i  C  ia.i-     !•>'      til- 


ti.'...  i.cll'U  N 

On   September    le,     ll,h"    ,    'lii<     Con.  :<i.  ■  no  -.! »  .• 
agreement    with    the  Massa.-icjset  t -'  >!'•.!  i 
oi    8S/.   voluntary    Modi. -aid    part  iv  ij...t  io; 
year's    end    in    1  •:.'{-.••. 

The    Benjamin    TIC    piepnsed    thai     i 

B..vstat.:    DoN   ap,-l  ira  J  i*M.    forhiddiin-    Ba-.  -  i..i-     fi....,    pi  hi}'    referrals    i.     i 

unit    from   any    physj«  ian   who    i  -    imi    •'   N-dicie    ;>i-     i.'-t  .      The   Beniarin  Tic  armed 
that    this   condition   was    :■.  ossary   because  oi     t!>.     I  ou    rate  of    Medicaid    i>ar :  in  inat  ion 
by   plivsicians    expected    to   K     the  n.aioi    ret\ii.J    -oaives    to    the  Mi."  I    unit.      Ti... 


!),  p.,  i  i  .  ii  lit     .;i    ■  h   .i    .('ml  i  t  ion    t 


VI    i 


Ben.iair.ii:    TIC    concluded    that    oulv    !-\    ntl."1 


in-.'     I  !  •  i 


,-.  ;id  i  t  ion    .  i"ild    t  ho    M«  .!  i 


access  problem  within  Bavsiatt' 's  sub-area  be  rotm-d  i  ••<! . 

DECISION 

The  Ben.ianin  TT(  and  th»  Department  both  am--,  that  a  problem  of  access  to 
neurology  and  neurosurgery  services  exists  for  pal  ionts  in  HSA  I.   The  Beniamin 
TTG  alleges  that  the  Department  abused  its  ais,  i.  i  juji  bv  failing  to  condition 
referral  access  to  Baystate's  MR]  unit  on  Medituid  provider  status.   There  i.>, 
however,  substantial  evidence  in  the  record  to  sup-port  the  Department's  decision 
not  to  require  Medicaid  provider  status  for  all  referring  physicians.   In 
particular,  the  MMS  agreement  (Staff  Summary  at  \'->)    anticipates  statewide 
improvement  in  Medicaid  uar t icipat ion  rates,  and  the  Department  did  not  abuse 
its  discretion  by  preferring  that  approach  to  solving  the  aeknowl edged  problem, 
at  least  for  the  short  run. 

The  appellant  further  claims  that  John  O'DounelT,  Director  of  the  DoN 
program,  allegedly  misrepresented  the  Department  of  Public  Welfare's  ("DPW'j 
position  on  Benjamin  TTG'.v  proposed  access  conditions  in  his  remarks  before  the 
Public  Health  Council.   We  note,  however,  that  the  Director  of    the  Medicaid 
program  has  signed  an  affidavit  to  the  effect  that,  after  receiving  the  tran-cript 
of    the  February  25  PHC  meeting,  Mr.  O'iionnell's  (omnients  accurately  represented 
the  Medicaid  program's  position  concerning  the  pf'posed  condition.   (Affidavit 
submitted  to  the  Beard  with  Appellant's  Brief).   'ihere  thus  can  bo  no  issue  with 
respect  to  misrepresentation  or,  this  ap:  eal  . 

The  appellant  claims,  however,  that  the  Department  violated  tia  intent  of 
lO'.t  C.M.R.  100.51?  (.B)  by  introducing  evidence  concerning  DPW's  position  on  the 
access  condition  at  the  PHw  r.u-elim;  without  givim:  prior  net  ice.   Appella.u 
claims  surprise  and  lark  of    opportunity  t<>  prepare  rebuttal  ••vidonc*-.   Appt  llant 
could  have  askeu  for  a  post  ponement  in  order  t"  t.repai  e  a  resr»v  :ise,  but  cbo^r  net 
to  avail  itself  cf    tliut  o/ption.   Regardless  of    whether  appellant  waived  i  i  .- 
rights  bv  failing  tc  renuest  such  a  postponement,  or  whether  Mr.  O'Donnell  s 
statements  violated  the  intent  cf  the  regulation.-;  that  parties  not  be  surprised 
at  the  PHC  meeting,  this  Bi>ard  is  of    the  opinion  after  reviewing  thr  lacui  that 
admitting  Mr.  O'Donnell's  statements  would  amount  at  most  to  harmless  error. 

The  appellant's  claim  of    appeal  is  thinfot..  DFNIKD. 

Il.-.iltli  facilities  Appi  u  !  *■  Boar  J 
September  1^.  lc^' 
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T.i  is   appeal    to   the    Ke.il  tn    Facilities   A[ 

St.   John   of   Gou'ii   jjuspital    ("St.   John's"), 
Department  ot    Puolic   Healtn's    I "Department" 
denial    ot    project    nuinner    4-J224.       The    appll 
auaition  ot    :>   beos    to  estaolisn   or;    inputi-n 
patients.      Tne   iiidxir.iui.i  capita  i   expenditure 
project    was    £2»1,0ju    as    or    Septt;::;.er    1964. 
a;   tne   inpatient    component   ot    The   uooc   Sa::«> 
u   coiiiii.an )  t y   anu   nonie   L<dSeu    proqiui.,  sponsore 
bos  tun. 

bt .  jo  lift' s  contends  tnat  tne  .^lartn'.-n: 
reversioie  erruro  in  reviewing  the  appiicat 
First,  idealise  oi  tut  long  time  jeiay  in  re 
appi ica t  i o;. ,  tne  Department  inappru|  :  i ateiy 
Hospice  Guidelines  in  it.;  analysis.  S1  .  J- 
applicatiun  on  September  4,  19o4,  cla:::.*  t*. 
nold  jt  risk  ."'i  pi  -  jim,  .  ••.]  in  anj  *  i,  ;-j  .ii. 
approved  oy  the  public  h-^ltn  Joiiii..*:  .  ^n:  :  . 
auction,  the  At  [>eiia:it  contend;-  tv.it  th« 
interpretation   cf    tne 

St.   John's    con ten 
constitutes   a   violate: 
tnat   reviews   be   rased 
Department,    inci..d;n.i 
filing   Jute   of    Liie   -;• 


t..- 


i'?6  j    qui  :    i 
is    that    U.  •.    - 

!".     Of      jU'j      v'.v.  ;•       !'     b  .      •! 

on   •  ne  wr  i  1 1-  n    •  ecor 

tu.'f  'i    cl  li-,:     I  <r  J  J  1   i  *  i  ■.  ■■■' 

]  ic.P.  ion.       St  .    .<..':..:'! 


>eai    Boaru    l"9oaro")    by 

.^.    L-useu   on    the 
)    February  11,    1986 
cation  proposeu  the 
'.    an  it    £oi    hospice 
.associated  witn    this 

Tut  oeji;  wer*  proposes 
'  ilali  Hospice  ("TGSH"), 
i   i-y    the   Archdiocese  of 

cor.r.ittej    two 

ion    in  question. 
Viewiii'j    tne 

■Jt  i  x  l  /.-:c    the    1^6'j 
nn's,    w;.i  en    ineu    the 
a  t    2  '.    shoul  •.    no  t    ue 
i  ■:■   1  i  ii'-;-.    whi<~r.    w..  r»-    not 

WiJS'.    ui     1-U?-,.       in 
.-;>;!:  ::.ent '  s 
-.    •-..•>  j.'- . 
.     ... :  JeJ  ines 
,  .~:>  ,    chi  ch   re<: -ires 
.led   by    the 

.   .   •.  •  :  .-ct    at    the 

:].;«..  argues  tnat  even 


if  it  were  deeiaeo  appropriate  tor  the  Depart  ment  to  utilize  the 
1985  Kospice  Gu  idelines,  the  Department  misinterpreted  tho_e 
guidelines.   Specifically,  the  applicant  questions  the 
Department's  position  that  the  198b  guidelines  require  that 
hospice  oeds  be  medical-surgical  beds  for  licensure  purposes. 
Acceptance  of  the  Department's  interpr etation  ot  the  1985 
guidelines  would  preclude  St.  John's  from  developing  any  Inpatient 
hospice  capacity  because  the  hospital  is  not  licensed  as  ten  acute 
care  facility  unoet  Massachusetts  licensure  requirements. 

Wnile  the  applicant  presents  a  number  ot  areas  where  it 
believes  it  was  prejudiced  and  aggrieved  by  trie  Department's 
actions,  this  Boaro  remands  the  application  for  reconsideration 
because  the  1965  hospice  guidelines  affected  the  Department's 
evaluation  and  tins  constituted  a  violation  of  the  Department's 
own  procedural  rules.   However,  in  the  Board's  opinion,  and  as 
conceded  by  counsel  for  the  Department  at  oral  argument  on  August 
lb,  1986,  the  existence  of  the  19b j  guidelines  clearly  affected 
tne  Department's  review  of  the  application.   See  Staff  Report,  vp, 
3  and  4  and  Stair  Response  to  Applicant's  comments,  p.  3.   Use  of 
the  I9du  guideline.:  iiuy  or  nuy  not  result  i  :i  a  different 
recommendation  ^y    the  Department  on  St.  John's  application  en 
remanc,  out  tne  l9ou  hospice  guidelines  are  the  appropriate 
stancard  of  review  for  t.ms  application  according  to  105  CKH 
100.540(3;.   Tne  Boara  urget  the  Department  to  review  the 
application  on  re:.. cine  with  special  enpnasis  on  factors  two,  three, 
and  seven,  w.nere  tne  Department  contender  tne  application  was 
aef icient . 

Tne  applicant  alio  contends  tne  Department  inappropriately 
interpreted  tne  1985  guideline^.   The  Board  mak.es  no  ruling  on 
this  contention  because  use  of  the  1935  guidelines  itself 
constituted  a  breden  ot  the  Department ' s  procedural  rules, 
however,  tne  Board  notes  that  tne  applicant's  arguments  raise 
important  questions  as  to  the  meaning  and  intent  of  trie  Department 
anc  the  PHJ  when  the  198t>  nospio.  guideline:*  were  approved. 
Specifically,  whetner  all  hospice  beds  located  in  a  hospital  must 
t.e  inpatient  me sical-surg ical  oed.v  seem.;  unclear.   Tne  B°ard 
suggests  that  tne  Department  clarity  tnis  issue  at  the  earliest 
possible  date.   If  tne  Department's  interpretation  of  the  19o5 
guidelines  is  affirmed  by  the  PhC,  it  would  seem  appropriate  to 
conduct  an  informational  mailing  to  the  Massachusetts  hospital 
industry.   Clarification  of  tnis  point  would  eliminate  confusion 
auojt  whether  a  hospit-.i  holaing  ..-  chronic/rehabilitation  license 
wo-id  ever  qualify  for  an  inpatient  hospice  license. 

In  summary,  the  Boaro  believes  th.-t  tnere  was  substantial 

•  app] i cat  ion  was 

.r.-'Sp  .  je  gui  del  tne;  . 
.".'  . -j4  '.'  '  Bj  .   As  such,  it 
lii.'jl/,  the  Board  orders 
DON  application  number  4-jJ1J  re:n.i:i  k  i  to  ».  ne  \-:.C   tor 
recoiisiderat ion  acci-ru-r::  to  tn':  i-':^  .i.-sp.  „'■-■  guidelines. 

All  parties  ur>  ,<y    this  decision  no:  .  i  i  c  ,,;  me  right  to 
judicial  review  wi  ';;  lo  decision  un.i'.-i  v.).  .  .'.JUA  -14. 


evidence  presented  that  :-t  .  Jonii  ot  G«.  < 
prejudiced  by  use  of  the  Department ': 
Tnis  constitutes  j  violation  ot  1j  .    C:,ii 
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West  Suburban  Joint  Diagnostic  Services,  Inc. 
v.  Department  of  Public  Health 


DoN  Project  No.  4-4692 


FINAL  DECISION 


This  Claim  of   Appo.il  to  the  Health  Facilities  Appeals  Board  ("Board") 
is  made  by  West  Suburban  Joint  Diagnostic  Services,  Inc.  ("West  Suburban"). 
West  Suburban  appeals  the  Department  of  Public  Health's  ("Department") 
June  10,  1986  denial  of  its  application  for  a  Determination  of  Need  ("DoN"), 
to  add  a  second  magnetic  resonance  imaging  ("MRI")  unit  at  its  free- 
standing facility  in  Wellesley,  Massachusetts.   West  Suburban  is  a 
non-profit  corporate  consortium  created  to  provide  MRI  services  to 
populations  in  the  west  suburban  areas  of  Greater  Boston.*  West  Suburban's 
second  application  was  deemed  comparable  to  those  filed  by  four  other 
applicants:   McLean  Hospital  ("McLean")  (Project  No.  4-3327A),  the 
Faulkner  and  New  England  Baptist  Hospitals  ("Faulkner")  (Project  No. 
4-3301),  The  New  England  Medical  Center  Hospital,  Inc.  ("NEMC")  (Project 
No.  4-3347)  and  The  Joint  Center  for  Mkl  ("Joint  Center"),  comprised 
of  tiie  Dana  Farher  Cancel  Institute  and  the  Belli  Israel,  Bripham  and 
Women's,  Children's,  and  New  England  Deaconess  Hospitals  (Project  No. 
4-335-).   The  Joint  Center  was  also  applying  for  a  second  unit  for  its 
service  area.   its  first  unit  is  located  at  the  Beth  Israel  Hospital; 
the  second  is  intended  to  be  located  approximately  two  blocks  away  at 
Brigham  and  Women's.   According  to  the  December  10,  1985,  MRI  guidelines, 
which  governed  cor.siderat ion  of  these  applications,  onlv  five  more 
MRI  units  should  be  approved  within  USA  IV,  where  all  five  of  the 
comparable  applicants  are  located.   (See  Factor  two,  Measure  2,  p.  8.) 

The  five  comparable  applications  were  considered  at  the  June  10, 
1986  Public  Health  Council  meeting.   West  Suburban's  application  w.*s 


*  The  original  consortium  participants  included  Emerson,  Fraraingham 
Union,  Glover  Memorial,  Leonard  Morse,  Marlborough,  St.  Elizabeth's, 
Waltham-Weston  and  Newton-Wei lesl ey  Hospitals. 


Vft0fa-ttP?*J&3Jti.  r^JS^suwar  »■*■«■« 


denied;  the  other  four  were  condi t iona] ly  granted.   West  Suburban's 
DcN  notice  specified  as  a  reason  for  denial  that  "the  application 
failed  to  meet  the- criteria  of  the  Department's  MR1  guidelines 
(Factor  two,  Measure  three)  which  require  that  an  applicant  proposing 
a  second  machine  at  the  same  location  as  an  initial  unit  must 
demonstrate  3,000  scans  on  the  first  machine  in  order  to  establish 
need  for  a  second  unit."  (emphasis  as  in  original)   West  Suburban 
alleges  that  the  Department  abused  its  discretion  by  interpreting  and 
applying  the  MRI  guidelines  in  an  unfair,  arbitrary  and  capricious 
manner  that  contravened  the  intent  of  the  guidelines.   We  agree. 

The  heart  of  this  controversy  involves  the  different  meaning 
ascribed  to  the  word  demonstrate  in  Factor  two,  Measure  three,  when 
the  guidelines  were  applied  to  West  Suburban's  request  for  a  DoN 
as  compared  with  the  way  they  were  applied  to  the  Joint  Center 
proposal.   In  order  to  analyze  this  controversy,  it  is  important  to 
understand  that  although  the  five  applicants  were  deemed  comparable 
within  the  meaning  of  105  CMR  100.020,  in  reality  there  were  at  least 
two  sub-categories  of  applicants:   those  seeking  a  DoN  for  clinical 
use  for  the  first  time  (NEMC,  McLean,  Faulkner),  and  those  requesting 
a  second  unit  at  the  same  location  (West  Suburban  and  the  Joint 
Center).   It  is  with  this  second  sub-category  of  applicants,  who  are 
governed  by  Factor  two,  Measure  three,  that  we  arc  primarily 
concerned . 

Within  this  sub-category  of   applicants  for  second  units,  it 
is  important  also  to  understand  that  each  applicant  was  from  a 
consortium  of  hospitals  using  their  consolidated  service  areas  to 
substantiate  need  for  a  second  MRI  unit.   Thus  it  is  not  accurate  to  . 
characterize  the  Joint  Center's  first  application  as  one  in  effect 
from  the  Beth  Israel  while  its  second  appl  ica  t  ion  was  in  effect  from 
the  Brigham.   The  consortium  approach  is  designed  to  encourage 
cooperation  and  sharing,  and  the  proposed  physical  location  of  the 
Joint  Center's  second  unit  several  blocks  awav  from  the  first  is  not 
determinative  on  the  issue  of  whether  the  second  unit  is  proposed  for 
the  "same  location"  within  the  meaning  of  the  guidelines. 

In  denying  West  Suburban's  Do.\,  the  Department  read  the  language 
of  Measure  three  literally.   Since  West  Suburban's  first  unit  is  not 
yet  operational,  the  Department  found  that  the  applicant  was  unable 
to  demonstrate  3,000  scans  on  the  first  machine  in  order  to  establish 
need  for  a  second  unit.   (DoN  notice,  p.  11>   The  Joint  Center  could 
not  make  such  a  demonstration  either,  since  its  first  unit  is  also  not 
operational.   Yet  the  Department  granted  its  DoN  on  the  basis  of 
projected  need,  claiming  that  it  was  unnecessary  to  "demonstrate"  need 
since  the  second  unit  will  not  be  at  the  same  location  as  the  first...." 
(Joint  Center  DoN  notice,  p.  2)   We  find  that  the  Department  abused  its 
discretion  in  treating  these  similarly  situated  applicants  by  different 
standards.   West  Suburban  is  entitled  to  consideration  in  an  even-handed 
manner,  and  the  Department  cannot  interpret  its  guidelines  literally 
for  the  purpose  of  denying  West  Suburban  and  then  expansively  for  the 
purpose  of  approving  the  Joint  Center. 

The  Department  cannot  consolidate  the  Joint  Center's  hospital 
service  areas  for  purposes  of  projecting  need  f«>r  a  second  unit,  and 


then  claim  that  it  is  nor  bound  to  apply  the  language  of  Factor  two 
Measure  three  the  same  way  to  both  of  these  applicants  for  second  units 
because  the  Joint  Center's  second"  unit  would  be  at  a  "different"  location, 
The  argument  that  a  second  unit  two  blocks  away  from  the  first  is 
not  "the  same  location"  within  the  meaning  of  Measure  three  when  the 
combined  service  areas  of  the  Beth  Israel  and  Brigham  and  Womens  -  and 
the  other  members  of  the  consortium  -  were  used  to  justify  need  for 
a  second  MRI  smacks  of  disingenuousness  at  the  very  least. 

The  situation  involved  in  this  appeal  is  complicated  by  the  fact 
that  in  the  interim  University  Hospital  has  also  been  granted  a  DoN 
for  an  MRI  unit,  thus  theoretically  absorbing  all  MRI  capacity  permitted 
in  HSA  IV  under  the  1985  guidelines.   To  remand  West  Suburban's  denial 
alone  for  reconsideration  would  be  an  empty  gesture  if  no  further  MRI 
units  can  be  approved  in  HSA  IV.   We  have  wrestled  with  the  question 
of  whether  all  four  of  the  MRI  applicants  originally  deemed  comparable 
to  West  Suburban  must  be  remanded  for  reconsideration  in  order  to 
preserve  the  appellant's  right  to  non-arbitrary  treatment,  or  whether 
remand  of  the  sub-category  of  applicants  for  a.  second  unit  -  to  which 
the  Department's  abuse  of  discretion  was  confined  -  would  be  sufficient. 

Remand  will  necessitate  further  delay  in  making  the  benefits  of  MRI 
technology  available  to  a  large  number  of  citizens  in  the  Commonwealth. 
None  of  the  comparable  applicants  for  first  unit  approval  seems  to 
have  contributed  to  the  abuse  of  discretion  in  this  case,  but  additional 
costs  to  them  will  inevitably  be  associated  with  the  additional  delay  if 
they  are  all  remanded  together.   In  1  ight  of  those  considerations  and 
those  that  follow,  we  conclude  that  the  public  interest  will  not  be 
served  by  remanding  all  five  comparable  applications.   We  thus  remand 
only  West  Suburban  and  the  Joint  Center,  the  two  applicants  who  were 
treated  dissimilarly  by  the  Department  even  though  both  were  applying 
for  the  same  thing  -  a  second  MRI  unit. 

We  recognize  that  in  theory  this  reduces  both  West  Suburban's 
and  the  Joint  Center's  chances  for  obtaining  a  DoN,  but  given  the 
fact  that  University  Hospital  has  been  granted  a  DoN  -  which  has  not 
been  appealed  -  in  the  interim,  it  would  have  been  impossible  to 
return  all  five  applicants  to  the  status  quo  anyway.   We  feel  that  in 
these  unique  circumstances  the  strong  public  interest  in  making  MRI 
technology  available  to  the  citizens  of  the  Commonwealth  as  soon  as 
possible  can  be  accommodated  along  with  West  Suburban's  right  to  fair 
consideration  bv  this  resolution  of  the  appeal. 


Health  Facilities  Appeals  Board 
November  26,  198b 
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Department  of  Public  Health 

DON  Project  Nos.  3-4672  and  3-4681 

FINAL  DECISION 

This  appeal  to  the  Health  Facilities  Appeals  Board  by  Rehab 
Associates  of  New  England  ("RANE")  is  based  on  the  Department 
of  Public  Health's  ("Department")  July  8,  1986  denial  of  its 
project  number  3-4681,  and  approval  of  the  comparable 
Determination  of  Need  ("DoN")  application  of  Merrimack  Valley 
Health  Services,  Inc.  ("MVHS"),  project  number  3-4672.   The 
RANE  application  proposed  development  and  operation  of  Magnetic 
Resonance  Imaging  ( "MRI " )  clinical  services  in  HSA  III,  with  a 
maximum  capital  expenditure  of  $2, 264, 000  (as  of  September 
1984).   RANE  is  a  limited  partnership,  formed  to  develop 
rehabilitation  and  diagnostic  imaging  within  HSA  III.   It  is  an 
affiliate  of  New  England  Neurological  Associates,  a  large 
medical  practice  group  providing  neurological,  neurosurgical, 
and  rehabilitation  services. 

The  MVHS  application  is  the  proposal  of  a  private, 
nonprofit  corporation  formed  by  a  consortium  of  seven 
Merrimack  Valley  hospitals  to  provide  regional  MRI  clinical 
services  to  residents  of  HSA  III,  with  a  revised  maximum 
capital  expenditure  of  $2,891,665  (as  of  September  1984).   Both 
applications  were  for  free  standing  MRI  facilities  with  a 
location  for  RANE  on  the  grounds  of  Bon  Secours  Hospital  in 
Metheun,  Massachusetts  and  a  location  for  MVHS  in  the  North 
Andover  Business  Park  near  the  junction  of  two  major  highways 
which  intersect  with  Route  495.   Under  the  original  MRI 
guidelines,  the  two  applications  had  been  declared  comparable. 
Both  applicants  agreed  to  be  reviewed  under  the  revised  MRI 
guidelines  adopted  by  the  Public  Health  Council  on  10  December 
1985,  which  provide  MRI  standards  for  the  eight  factors  of 
review  established  by  105  CMR  100.533.   These  revised 
guidelines  recommended  that  one  MRI  unit  be  allocated  to  serve 
HSA  III. 


? 

i 

1    The  guidelines  demonstrate  preference  for  a 
mul&i-institutional,  regional  approach  to  MRI  development  in 
the  Commonwealth.   Factor  2,  measure  6  of  the  1985  guidelines 
states  that  preference  will  be  given  to,  inter  alia, 
applications  'demonstrating  multi-institutional  arrangements 
fo?  referrals  as  reflected  in  written  agreements...."   Factor 
2,  "measure  3  of  the  guidelines  provides  that  "[applicants  must 
submit  signed  referral  agreements  with  other  area 
instititutions  which  ensure  equal  access  of  all  patients  to  be 
served  by  the  MRI  unit."  With  respect  to  the  multi- 
institutional  linkage  issue,  the  department  stated  that: 

...  the  MRI  guidelines  have  specifically  encouraged 
the  institutional  --  not  the  individual  .  .  .  linkages 
of  facilities,  partly  to  facilitate  patient  care,  but 
also  as  a  way  of  disseminating  a  costly  methodology  in  a 
cost-effective  manner.   (Public  Health  Council 
Transcript,  p.  5,  testimony  of  Susan  Glazer). 

The  Department  found  that  RANE's  application  failed  to 
satisfy  two  of  the  eight  DoN  factors;  Operational  Objectives 
(Factor  Three)  and  Relative  Merit  (Factor  Seven).   RANE  DoN 
notice,  August  7,  1986.   The  Department  concluded  that  RANE  had 
attempted  to  develop  referral  agreements  from  other  hospitals, 
but  had  achieved  no  success  except  with  respect  to  Bon  Secours 
Hospital.   Staff  Summary  p.  7. 

With  respect  to  Factor  Seven,  the  Department  determined 
that  the  RANE  application  was  not  superior  to  alternative 
methods  (the  MVHS  application)  for  meeting  the  MRI  requirements 
of     HSA  III.   The  Department  also  concluded,  in  accordance 
with  the  Guidelines,  that  on  balance  the  RANE  application  was 
not  superior  to  that  of  MVHS  despite  the  lower  cost.   RANE 
contends  that  the  Department  abused  its  discretion  by  approving 
the  MVHS  application  and  denying  RANE. 

As  we  have  stated  in  a  prior  appeal,  the  Public  Health 
Council's  "decision  will  frequently  reflect  a  particular  policy 
the  Department  wishes  to  advocate.   This  Board's  function  is 
not  to  second-guess  or  substitute  its  health  policy  views  for 
the  PHC's."   The  Department  need  only  show  a  rational  basis  to 
support  its  policy  choice.   Annas  Ten  Taxpayer  Group  et  al  v. 
Department  of  Public  Health  et  al,  No.  4-3306  at  3,  Health 
Facilities  Appeals  Board  (September  24,  1985). 

The  Department  has  demonstrated  a  rational  basis  for 
seeking  to  promote  regional  development  of  expensive  MRI 
technology  through  cooperative  multi-institutional 
arrangements,  and  there  is  substantial  evidence  in  the  record 
to  show  that  RANE  was  unable  to  demonstrate  such  institutional 
cooperation.   MVHS,  on  the  other  hand,  is  a  consortium  of  seven 


hospitals  cooperating  to  achieve  the  most  efficient  use  of  MRI 
technology.   Although  RANE's  limited  partners  may  have  had 
staff  privileges  at  several  area  hospitals,  their  individual 
agreements  to  refer  patients  to  RANE  are  not  equivalent  to 
institutional  commitments  to  support  a  regional  resource.   The 
Department  was  well  within  its  discretion  to  decline  to  issue  a 
determination  of  need  to  an  applicant  which  could  not  -  for 
whatever  reason  -  demonstrate  multi-institutional  support  for 
its  project. 

The  core  disagreement  between  RANE  and  the  Department  is 
the  use  of  the  MRI  guidelines  with  respect  to  the  issue  of 
multi-institutional  linkages.   Although  cost  is  an  important 
issue,  cost  alone  does  not  determine  the  most  worthy  applicant 
for  DoN.   After  a  careful  review  of  the  record,  the  Board  finds 
that  the  Department  did  not  abuse  its  discretion  in  applying 
the  MRI  Guidelines  to  deny  RANE  a  DoN  and  to  grant  one  to  MVHS. 

This  appeal  is  therefore  DENIED. 


Health  Facilities  Appeals  Board 
December  19,  1986 


